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FI NAL ORDER

An Adm nistrative Law Judge with the D vision of
Adm ni strative Hearings ("DOAH') submtted his Reconmended Order
to the Departnment of Environnmental Protection ("Departnent”) in
t hese consolidated cases. The Recomended Order indicated that
copi es were served upon counsel for Petitioners, C oyd Toney, et
al. ("Petitioners"), and upon counsel for Intervenor,
Envi ronmental Corporation of Anerica ("ECA"). A copy of the
Recommended Order is attached as Exhibit A Exceptions to the
Recommended Order were filed on behalf of Petitioners, ECA and
the Departnment. The Departnment subsequently filed its Responses
to the Exceptions of Petitioner and ECA. The matter i s now
before the Secretary of the Departnent for final agency action.



BACKGROUND

Petitioners funded efforts to cl eanup petrol eum and
petrol eum product contam nation at various "Joy Food Stores”
(sonme, fornerly "Coastal Mart") facilities involved in these
cases. Petitioners also filed applications wth the Departnent
for reinbursenent of the cleanup costs under an ammesty program
created by 8§ 376.3071, Florida Statutes. This statutory ammesty
program applies to owners or operators who notified the
Department that their property was contam nated by petrol eum or
petrol eum products. Under the statutory rei nbursenent program
the facility owner or operator would usually hire a contractor to
cl eanup petrol eum contam nated sites. The contractor would then
performcertain petrol eum contam nati on cl eanup programtasks
("programtasks”) required by the Departnent, often through
subcontractors and suppliers.

The first programtask is an Initial Renedial Action
("IRA"). The typical IRA consists of conducting soil borings and
t aki ng sanples of soil at the site, renoval of all contam nated
soil identified by the soil sanples, and back-filling the
excavated area with uncontam nated soil. The next programtask
is the preparation of a Contam nation Assessnent Report ("CAR").
The purpose of a CARis to determ ne the vertical and horizontal
extent of groundwater contam nation. The determ nation of
groundwat er contam nation requires installation and sanpling of
groundwater wells. The third programtask is a Renedial Action
Plan ("RAP") whereby a systemto renediate the. groundwater at a
site is designed and submtted to the Departnent for approval.
The final programtask is the Renedial Action ("RA") inplenenting
t he system desi gned and approved in the RAP. Upon conpl etion of
a programtask, the facility owner, operator, or their designee
submts an application to the Departnent for reinbursenent of the
cl eanup costs at the various sites.

ECA entered into contracts with "funders" to finance the
petrol eum contam nation cl eanup costs at the sites involved in
t he consolidated cases now on review. ECA, purportedly acting on
behal f of its "investors," also entered into a series of
agreenents wth GQurr/Orega (an environnental consulting firm for
cl eanup of petroleum contam nation at the sites. Under these
agreenents, Gurr/QOrega was required to provide all |abor,
equi pnent, and materials and to performall work needed to
conplete the renedi ation of the sites selected and approved by
ECA. Qurr/Onega was to "conpl ete such performance in strict
conpliance with all applicable statutes rules and regul ati ons and
to the satisfaction of FDEP'. CGurr-Orega would submt its
i nvoi ces for the petrol eumcl eanup work to ECA, and ECA woul d pay
GQurr/Orega wth noney obtained fromits investors. ECA would



then receive an assignnent of Gurr/Qrega's right to reinbursenent
of cleanup costs fromthe Departnent.

Each of the Petitioners in these consolidated cases cl ai ned
a 15% "second-tier" markup on funds paid to ECA. The paynents to
ECA al so included a 15% "first-tier" markup on sunms whi ch ECA
i ndi cated were paid to subcontractors for cleanup activities
conducted at the various sites. |In October of 1996 or later, the
Departnent deni ed the portions of nunerous rei nmbursenment
applications filed by Petitioners relating to the 15% "first-
tier" markups paid to ECA. Petitioners then filed their
petitions challenging the Departnent's denials of reinbursenent
for the "first-tier" markups, and the petitions were referred to
DOAH for formal adm nistrative proceedi ngs.

The above-capti oned cases were consolidated by DOAH, and
Adm ni strative Law Judge J. Lawrence Johnston ("ALJ") was
assigned to conduct a formal adm nistrative hearing. A DOAH
final hearing was held before the ALJ on August 1720, 1999, in
Tanpa, Florida. Testinony of w tnesses and docunentary evi dence
was presented on behalf of Petitioners and the Departnent. The
ALJ subsequently entered a Recomended Order ("RO') in these
consol i dat ed cases on Decenber 16, 1999.

RECOMMVENDED ORDER

Based on his retrospective application of Ch. 99-379, § 4,
Laws of Florida (1999), the ALJ concluded that the Departnent's
1998 anendnents to Rules 62-773.200(9) and 62-773.350(9)-(10),
F.AC., were not applicable to Petitioners' applications for
rei nbursenent of the petrol eum contam nation cl eanup costs at the
sites involved in these cases. The ALJ al so concl uded that
Petitioners had established that ECA's activities were integral
and essential to site rehabilitation under the applicable rule
provisions in effect at the tinme Petitioners' subject
applications for reinbursenents of petrol eum cl eanup costs were
filed wwth the Departnment. However, the ALJ did concl ude that
"interest" paynents made by ECA to Petitioners, together with
ECA' s 15% mar kups thereon and Petitioners' 15% markups on ECA's
mar kups, were not all owabl e under Rules 62-773.200(12), 62-
773.350(4) (e), and 62-773.650(1), F. A C. (1993).

The ALJ ultimately recommended that the Departnment enter a
final order granting specified clains of Petitioners as set forth
on page 62 of the RO for reinbursenent of ECA's 15% "first tier"
mar kups, together with Petitioners' 15% markups thereon. The ALJ
al so recommended that the final order in these cases direct
Petitioners to repay to the Departnment overpaynents nmade to them
of interest paid by ECA, together with ECA's 15% mar kups on the



interest and Petitioners' markups thereon, as specified on page
63 of the RO

RULI NGS ON PETI Tl ONERS' EXCEPTI ONS

Exception 1

Petitioners' first Exception takes issue with Findings of
Fact 41 of the RO wherein the ALJ found that the subject
rei mbursenment applications submtted to the Departnent contained
no evidence that Petitioners were seeking reinbursenent of
"interest" paynents being made to Petitioners by ECA. In his
related Finding of Fact 42, the ALJ al so found that the
Departnent first obtai ned evidence that the reinbursenent
applications contained interest paynents fromECA to Petitioners
during the course of prehearing discovery in these consolidated
cases. The ALJ further found that, upon such discovery, the
Depart ment sought to recover those interest paynents, together
wi th any markups thereon. The chall enged factual findings of the
ALJ in paragraph 41 of the RO are affirmed in this Final Oder.

An agency review ng a DOAH recomrended order nay not reject
or nodify the findings of fact of an adm nistrative |aw judge
(formerly "hearing officer"”) unless the agency first determ nes
froma review of the entire record, and states with particularity
in the order, that the findings of fact were not based on
conpet ent substantial evidence. See subsection 120.57(1)(1),
Florida Statutes. Accord Dunhamv. Hi ghl ands County School
Board, 652 So.2d 894 (Fla. 2d DCA 1995); Dietz v. Florida
Unenpl oynent Appeal s Comm ssion, 634 So.2d 272 (Fla. 4th DCA
1994); Florida Dept. of Corrections v. Bradley, 510 So.2d 1122
(Fla. 1st DCA 1987). | conclude that the ALJ's Finding of Facts
41 and 42 are based on conpetent substantial evidence of record.
Thi s conpetent substantial evidence includes the expert testinony
at the DOAH final hearing of Charles WIIlians, an environnental
adm nistrator in the Departnent's Bureau of Petrol eum Storage
Systens. (Tr. Vol. 1V, pages 112-215)

In addition, the case law of Florida holds that it is the
ALJ's responsibility to weigh the evidence presented in these
DOAH proceedi ngs, resolve conflicts therein, judge the
credibility of witnesses, and draw perm ssible inferences from
the evidence. Heifetz v. Dept. of Business Regul ation, 475 So.2d
1277 (Fla. 1st DCA 1985). Thus, a review ng agency my not
rewei gh the evidence presented at a DOAH formal hearing, attenpt
to resolve conflicts therein, or judge the credibility of
W tnesses. Belleau v Dept. of Environnmental Protection, 695
So. 2d 1305, 1307 (Fla. 1st DCA 1997); Mavnard v. Unenpl oynent
Appeal s Comm ssi on, 609 So.2d 143, 145 (Fla. 4th DCA 1992).




| decline to substitute ny judgnent for that of the ALJ on
this evidentiary challenge raised by Petitioners. Accordingly,
Petitioners' Exception 1 is denied.

Exception 2a

Petitioner's second Exception does not take exception to
any factual findings or legal conclusions in the RO on review
I nstead, this exception challenges the ALJ's prehearing ruling
denying Petitioners' Mtion In Limne requesting that evidence
bearing on the Departnent's clainms for recovery of alleged
"interest" overpaynments to Petitioners be excluded at the DOAH
final hearing.

Petitioners first argue that the ALJ | acked jurisdiction to
hear the Departnent's clainms for recovery of alleged overpaynents
of interest to Petitioners based on information obtained during
t he di scovery phase of these proceedings. Petitioners
essentially conclude that the scope of these proceedings is
limted to matters set forth in their rei nbursenment applications
and in the Departnent's related Orders of Determnations. This
argunent of Petitioners overlooks a basic tenet of admnistrative
| aw that a DOAH formal proceedi ng wherein an agency action is
contested is not nerely an adm nistrative review of prior
prelimnary agency action, but is a de novo proceedi ng intended
to fornulate final agency action. See, e.g., Hamlton County
Comm ssioners v. State Dept. of Environnmental Regul ation, 587 So.
2d 1378,1387 (Fla. 1st DCA 1991); Florida Dept. of Transportation
v. J.WC. Conpany. Inc., 396 So 2d 778, 785 (Fla. 1st DCA 1981);
and McDonal d v. Dept. of Banking and Fi nance, 346 So. 2d 569, 584
(Fla. 1st DCA 1977).

I n such de novo fornmal hearings, neither the Departnent nor
the parties challenging the agency actions are restricted to the
matters set forth in the application docunents or in the
Department's witten notices of intent to issue or deny the
requested permts or reinbursenents. See, e.g., Ham lton County
Comm ssi oners, supra, at 1387-1388; DeCarion v. Dept. of
Envi ronnmental Regul ation, 445 So. 2d 619, 621 (Fla. 1st DCA
1984). Therefore, it was not beyond the ALJ's jurisdiction to
have consi dered evidence in these proceedi ngs of all eged
over paynments of interest by the Departnent to Petitioners, even
t hough the interest overpaynent issue was not apparent in the
"four corners” of the reinbursement applications or the
Departnment’'s related Orders of Determ nations. Hamlton County
Conm ssi oners, supra, at 13871388; MDonal d, supra, at 584.

Petitioners further contend that the ALJ erred, as a matter
of law, by ruling that the Departnent's interest overpaynent
clains were "anal ogous to conpul sory counterclainms which should



be determned in these proceedings". Petitioners suggest that
t he Departnment should be required to comence separate audit
proceedi ngs to recover the alleged interest overpaynents.

concl ude, however, that the chall enged prehearing ruling of the
ALJ refusing to limt the scope of the DOAH final hearing as
requested by Petitioners does not appear to be a matter over
whi ch the Departnment has "substantive jurisdiction" under 8§
120.57(1)(1), Florida Statutes (1999).

The Florida courts have indicated that, subsequent to the
1996 amendnents to the Adm nistrative Procedure Act, an agency
reviewi ng a DOAH recommended order is precluded fromoverruling
procedural or evidentiary rulings by an adm nistrative | aw judge,
except "in the nost extrene cases" where the proceedings "did not
conply with the essential requirenents of law'. See Florida
Power & Light Conpany v. State of Florida Siting Board, 693 So. 2d
1025, 1028 (Fla. 1st DCA 1997) (Benson, J., concurring). Based on
my review of the record, | amunable to conclude that the cases
now on review are anong those "extrene cases" where procedural or
evidentiary rulings of admnistrative |aw judges are so egregi ous
as to violate the essential requirenents of |aw

Consequently, Petitioners' Exception 2a is denied.

Exception 2b

Thi s Exception takes issue with Conclusion of Law 94 of the
RO wherein the ALJ rejects Petitioners' attenpt to distinguish
the seem ngly adverse rulings of the Court in Environnental Trust
v. Dept. of Environnmental Protection, 714 So.2d 493 (Fla. 1st DCA
1998). In Environnental Trust, the court upheld the Departnent's
final order denying reinbursenents of sums representing
"factoring discounts"” for providing funding for the cleanup costs
of petrol eum contam nation at various sites.

The Environnmental Trust court upheld the Departnent's
position that the cost of the factoring di scounts anounted-to
interest on the face amobunt of the invoices and observed that
"[i]nterest is not transfornmed into a reinbursable itemnerely
because the claimant elects to characterize it as a discount."
Id. at 497-498. At page 497 of the Environnental Trust opinion,
the court ruled that the "cost represented by the series of
di scounts for providing capital is not an actual cost of the site
rehabilitation work" under 8 376.3071 (12)(d), Florida Statutes.
At page 500 of the Environnmental Trust opinion, the court also
ruled that the existing provisions of Rule 62-773 prohibited
rei nmbursenent for "interest or carrying charges of any kind",
except for certain interest paynents designated in the
Department's rul es which were not applicable to the reinbursenent
applications in that case. See Rule 62-773.350(4)(e), F.A C




In the chall enged Concl usion of Law 94, the ALJ concl uded
in these proceedings that Petitioners' attenpt "to distinguish
i nterest paynents nade nearly sinmultaneously with receipt of
i nvoi ce paynents fromdiscounts is to el evate form over
substance. The two [paynents] are equivalent.” | concur with
t hese conclusions of the ALJ and conclude that the interest
paynents at i1ssue here are not distinguishable in substance to
the "factoring discounts" ruled to be nonreinbursable in the
Environnmental Trust decision. | also concur with the ALJ's
rel ated conclusions in paragraph 96 of the RO that the subject
interest paynents nade by ECA to Petitioners (and the markups
t hereon) are not included within those perm ssible interest
paynents designated in Rule 62-773.650(1), F.A C., and are thus
not "interest costs incurred" under Rule 62773.200(12), F.A C

In view of the above, Petitioners' Exception 2b is denied.

Request for Oral Presentation

Petitioners' Exception ends with a Request for O al
Presentation to the Secretary. This request of Petitioners has
been previously denied in a separate "Order Denyi ng Request for
Oral Argunent” entered on January 10, 2000. This Order Denying
Request for Oral Argunent is affirmed and incorporated by
reference herein. Accordingly, the portion of Petitioners
Exceptions requesting permssion to nake an oral presentation to
the Secretary in these proceedings is denied for the reasons set
forth in the prior Order Denying Request for Oral Argunent.

RULI NGS ON DEPARTMENT' S EXCEPTI ONS

Exception 1

The Departnent's first Exception takes issue with paragraph
89 of the RO containing the ALJ's |egal conclusion that Chapter
99-379, 8 4, Laws of Florida (1999), should be given
retrospective application to the Departnent's 1998 anendnents to
Chapter 62-773, F.A.C. | conclude that this Exception of the
Department is well taken for the foll ow ng reasons:

1. Section 4 of Chapter 99-379 anended 8§ 120.54(1)(f),
Florida Statutes (Supp. 1998), by adding a sentence thereto that:

An agency may not adopt retroactive rules,
including retroactive rules intended to
clarify existing law, unless that power is
expressly authorized by statute.



This 1999 anendnment to § 120.54(1)(f) was enacted by the

Legi slature effective June 18,1999. It is undisputed that there
is no language in Chapter 99-379 expressing the intent of the
Legi slature that the provisions of section 4 thereof should be
gi ven retrospective application to agency rul es adopted prior to
the effective date of this act.

2. Absent a clear legislative intent to the contrary, a
substantive statute is presuned to act prospectively and to apply
only to conduct occurring after the effective date of the
statute. See State v. Lavazzoli, 434 So. 2d 321, 323 (Fla.
1983); Fleeman v. Case, 342 So.2d 815 (Fla. 1976); Life Care
Centers v. Sawgrass Care Center 683 So.2d 609, 613 (Fla. 1st DCA
1996). A "substantive" statute is one which "creates or inposes
a new obligation or duty". See, e.g. L, Qupton v. Villane Key
and Saw Shop. Inc., 656 So.2d 475, 477 (Fla. 1995); Young v.

Al t enhaus, 472 So.2d 1152, 1154 (Fla. 1985). The subject

provi sions of Section 4 of Ch. 99-379 inpose a new obligation or
duty on state agencies to not adopt retroactive rules.
Therefore, the 1999 anendnment to 8 120.54(1)(f), F.S., is a
substantive statutory provisions which should be applied
prospectively only to agency rul es adopted after June 18, 1999.
It is undisputed that the anendnents to the petrol eum cl eanup
rei mbursenment provisions of Rule 62-773, F.A C., at issue in

t hese proceedi ngs were adopted on August 11, 1998.

3. In addition, section 8 of Chapter 99-379 expresses the
clear intent of the Legislature that "[t]his act shall take
ef fect upon becomng a law." It is also undisputed that al
sections of Chapter 99-379 becane | aw effective June 18, 1999,
when the act was approved by the Governor. The Florida Suprene
Court has ruled that the Legislature's inclusion of an effective
date of a law "effectively rebuts any argunent that retroactive
application of the | aw was i ntended". Dept. of Revenue v.
Zucker manVernon Corp., 354 So. 2d 353, 358 (Fla. 1977 (enphasis
supplied). Accord Foreman v. Russo, 624 So.2d 333, 336 (Fla. 4th
DCA 1993); M ddl ebrooks v. Dept. of State, 565 So.2d 727, 728
(Fla. 1st DCA 1990).

4. Finally, | would note that the ALJ's | egal concl usions
in paragraph 89 of the RO are inconsistent. The ALJ first cited
cases approving the general rule of law that admnistrative rules
are presuned to operate prospectively, in the absence of express
| anguage to the contrary. However, the ALJ then concluded in the
| ast sentence of his Conclusion of Law 89 that: "[u]nder these
ci rcunst ances, Section 4 of Chapter 99-379 is not considered to
have truly retroactive effect and nay be applied retroactively to
control these cases.”" |If Section 4 of Chapter 99-379 "is not
considered to have truly retroactive effect” as the ALJ correctly
concluded, then it is inconsistent for the ALJ to al so concl ude



in the sanme sentence that these provisions "may be applied
retroactively to control these cases" dealing with Departnent
rul e anmendnents adopted in 1998.

Based on the above rulings, the Departnent's Exception 1 is
granted. Accordingly, the ALJ's | egal conclusions in paragraphs
89 and 90 of the RO that the provisions of Section 4 of Chapter
99- 379 shoul d be given retroactive application to the
Department's 1998 anmendnents to Rule 62-773 are rejected.

Exception 2

The Departnent's second and final Exception takes exception
to the ALJ's Conclusion of Law 92. In paragraph 92 of the RO
the ALJ concludes that ECA acted in the role of a project
coordinator simlar to a general contractor in connection with
the renedi ati on of the petrol eum contam nation at the various
sites designated in these proceedings. The ALJ further concl udes
that ECA' s contributions were "integral to" and "essential to
conpletion of" site rehabilitation under the pertinent Departnent
rules. The ALJ ultimately concludes in this paragraph that ECA' s
contributions "were enough to justify ECA s markups under these
rul es and under Section 376.3071 (4)(c), Florida Statutes".

These | egal conclusions of the ALJ, based on his
interpretations of statutory and rules provisions which the
Departnent has the duty to inplenment and enforce, are rejected on
the follow ng grounds

1. These statutory and rule interpretations in Concl usion
of Law 92 are expressly based on the ALJ's erroneous concl usion
that ECA' s contributions or actions were "not limted by [the
1998 anmendnents to] Rule 62-773.350(9)-(11)". In the preceding
ruling, | rejected the ALJ's retrospective application of the
provi sions of Section 4 of Chapter 99-379 to preclude the
Department from applying the 1998 anendnents to Rule 62-773 to
Petitioners' pending reinbursenment applications. | thus concl ude
that the decision in Environnmental Trust, supra, is controlling
precedent as to these proceedi ngs.

2. In the Environnmental Trust opinion, the court observed
that reviewing courts "nmust give great weight to the intent
expressed by the agency in determ ning whether a revised rule
i nposes new requirenments or nerely clarifies existing
requirements”. 1d. at 714 So.2d 501. The court then upheld the
Departnent's position that the "revised version” of Rule 62-773
did not establish any new requirenents, but only clarified the
existing rules relied upon by the Department in review ng
rei mbursenent applications for petrol eum contam nation cl eanup
costs.® The court held in Environmental Trust that "the revised




version of Rule 62-773 can be applied retroactively because it
merely restates the Departnent’'s settled interpretation of the
existing rule.” Id. at 501.

3. The court ruled in Environnental Trust that "[n]othing
in section 376.3071, Florida Statutes (1995), creates an
entitlement to recover these expenses."” [|d. at 501. The court
al so approved the rule of statutory construction that statutes
establishing economc grants or entitlenents are strictly
construed in favor of the governnent and agai nst the grantee.
Id. at 501. Accord 3 Sutherland Statutory Construction, § 63.02
(5th Ed. 1992). Therefore, any doubts as to whether a particul ar
claimfor reinbursenent in these proceedi ngs represents an
activity integral or essential to the rehabilitation of the
subj ect contam nated sites should be resol ved agai nst
Petitioners.

4. It is an established rule of admnistrative lawin this
state that considerabl e deference should be accorded to an
agency's interpretation of its own rules which it is required to
enforce, and that such rule interpretations should not be
overturned unless clearly erroneous. See, e.g., Falk v. Beard,
614 So.2d 1086, 1089 (Fla. 1993); State Contracting v. Dept. of
Transportation, 709 So 2d 607, 610 (Fla. 1st DCA 1998).
Furthernore, an agency's interpretation of its own adm nistrative
rul es does not have to be the only reasonable interpretation; it
is enough if the agency interpretation is a perm ssible one.
Suddath Van Lines, inc. v. Dept. of Environnental Protection, 668
So. 2d 209, 212 (Fla. 1st DCA 1996); Colfcrest Nursing Home v.
State, Agencv for Health Care Adm nistration, 662 So.2d 1330, 1333
(Fla. 1st DCA 1995).

5. Charles WIllianms, an Environnental Adm nistrator in the
Department's Bureau of Petrol eum Storage Systens, interpreted the
provi sions of Rule 62-773, as anended in 1998, at the DOAH fi nal
hearing. M. WIllianms testified that ECA nust act in the
capacity of a general contractor responsible for the project
pl anni ng and the supervision of subcontractors and vendors while
the cleanup activities were being perfornmed in order to be
entitled to the markups clainmed in these proceedings. (Tr. Vol.
|V, pages 123-127) This rule interpretation is supported by the
pl ai n | anguage of current Rule 62773.350(9)(e), as anended in
1998.2 M. WIllianms was of the opinion that, under the
Departnment's rules, ECA was essentially acting in the role of a
"funder arranger" rather than a "general contractor". (Tr. Vol.
IV, page 125) M. WIllians also testified that it was Gurr/ Qrega,
not ECA, who acted in the role of general contractor in the
cl eanup of the subject contaminated sites.® (Tr. Vol. |V, page
127) The fact that Gurr/QOrega, not ECA, was the "full service
contractor” ultimately responsible for enploying and supervising



t he subcontractors and vendors at the subject contam nated sites
is clearly evidenced in the ALJ's unchal | enged Fi ndi ngs of Fact
43- 48.

Based on the above, the Departnment's Exception 2 is granted.
CONCLUSI ON

An agency has the principal responsibility of interpreting
statutes and rules within its regulatory jurisdiction and
expertise. Public Enployees Rel ations Conmm ssion v. Dade County
Pol i ce Benevol ent Associ ation, 467 So.2d 987, 989 (Fla. 1985);

Fl orida Public Enployee Council, 79 v. Daniels, 646 So.2d 813,
816 (Fla. 1st DCA 1994). The Departnent is the state agency
charged by the Legislature with the duty of enforcing the

provi sions of 8 376.3071, Florida Statutes, and of adopting rules
i npl enenting this statutory section. Consequently, the
interpretation of the provisions of 8§ 376.3071 and Rule 62-773
are the primary responsibility of the Departnent.

| conclude that the Departnent's statutory and rule
interpretations challenged in these cases are not "clearly
erroneous”. To the contrary, these statutory and rule
interpretations viewed in light of the Environnmental Trust
decision and the "strict construction"” requirenent are
perm ssible interpretations which should not be overturned. It
i s therefore ORDERED

A. The portion of the |ast sentence of Conclusion of Law
89 concluding that Section 4 of Chapter 99-379 "may be applied
retroactively to control these cases" is rejected, and all of
Concl usi ons of Law 90, 92, and 93 of the RO are rejected.?

B. As nodified above, the RO is adopted and i ncorporated
herein by reference.

C. Petitioners' clainms for reinbursenents of ECA's 15%
mar kups, together with Petitioners' 15% markups thereon, as
specified on page 62 of the RO are DEN ED

D. The Departnent's clainms for recovery fromPetitioners
of interest overpaynents nade as specified on pages 62-63 of the
RO are GRANTED.

Any party to this proceeding has the right to seek judicial
review of the Final Oder pursuant to Section 120.68, Florida
Statutes, by the filing of a Notice of Appeal pursuant to Rule
9.110, Florida Rules of Appellate Procedure, with the clerk of
the Departnent in the Ofice of General Counsel, 3900
Commonweal t h Boul evard, M S. 35, Tallahassee, Florida 32399-3000;



and by filing a copy of the Notice of Appeal acconpanied by the
applicable filing fees with the appropriate District Court of
Appeal. The Notice of Appeal nust be filed within 30 days from
the date this Final Order is filed with the clerk of the

Depart nent .

DONE AND ORDERED this 13th day of March, 2000, in
Tal | ahassee, Flori da.

STATE OF FLORI DA DEPARTMENT
OF ENVI RONVENTAL PROTECTI ON

DAVI D B. STRUMS, Secretary

Marj ory Stoneman Dougl as Buil di ng
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

ENDNOTES

1/ The "revised version" of Rule 62-773 construed by the court
in the Environnmental Trust decision is the sane version now found
in Rule 62-773, F. A C., as anended effective August 11, 1998.
Thus, the revised version of Rule 62-773 at issue in the

Envi ronmental Trust case is the same version of Rule 62773 at

i ssue in these proceedings.

2/ Rule 62-773.350(9)(e), as anended in 1998, reads as foll ows:

(e) No markup shall be applied by any entity, other than
an unrelated third party designated as the person responsible for
conducting site rehabilitation, that did not provide a necessary
and docunented service that is integral to site rehabilitation by
actively managi ng and overseeing the activities of the
subcontractors and vendors while the site rehabilitation work was
being performed. Necessary services integral to site
rehabilitation include: negotiation of contracts with
subcontrators and vendors; devel opnent of specifications and
solicitation of quotes for equi pnent and supplies; scheduling and
coordi nation of subcontrator activities; and on-site supervision
of activities perforned by subcontrators.

3/ M. WIllians further testified that the Departnent's review
of the reinbursenent docunentation provided by Petitioners
reveal ed that ECA did virtually nothing related to the site

cl eanups, "other than a cover letter or invoice". (Tr. Vol. 1V,
page 172)



4/ These | egal conclusions of the ALJ are rejected for the
reasons set forth in detail in the above rulings granting the
Department's Exceptions. | find that ny substituted | ega

concl usions are as reasonable or nore reasonable than those | egal
conclusions of the ALJ that were rejected in this Final Oder.
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